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IN THE 

Uniteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 


No. 7731. 


Robert B. Fennell, Appellant, 

v. 

Jules S. Bache, et al., Trading as J. S. Bache & Com¬ 
pany, Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


STATEMENT. 

The appellant filed a complaint charging false im¬ 
prisonment against the Washington Hotel, J. S. Bache 
& Company (a corporation), the District of Columbia, 
Melvin C. Hazen, certain police officers and an un¬ 
named defendant (Page 1 of the Record). The proc¬ 
ess was directed to “ J. S. Bache & Co., a corporation”, 
and the return of service of the United States Mar¬ 
shal stated that service had been made on J. S. Bache 
& Company, served Mr. L. B. Brubaker, co-manager, 
personally, January 2, 1940. 

Counsel appeared specially for the purpose of mov¬ 
ing to quash the service of process and return (Page 5 
of the Record) on the grounds of misnomer, in that 
J. S. Bache & Company was not a corporation but a 
co-partnership; that the process should have been di- 
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rected to and served upon the partners individually; 
and that the alleged service on Mr. L. B. Brubaker as 
co-manager was ineffectual as he was not one of the 
co-partners comprising the partnership. The District 
Court granted this motion (Page 9 of the Record). 

Thereafter, appellant filed an amended complaint 
(Page 10 of the Record) in the caption of which he 
named, amongst other defendants, “ J. S. Bache & Co. 
(a partnership) L. B. Brubaker, Resident Mgr.” In 
the body of this amended complaint, appellant named 
the component members of the partnership, setting 
forth their residence and business addresses. The 
process was directed in accordance with the caption 
and the return of service by the United States Mar¬ 
shal stated that service had been made on J. S. Bache 
& Company (a partnership) by serving L. B. Brubaker, 
Resident Manager, personally. 

Counsel again appeared specially for the purpose of 
moving to quash the service of process and return 
(Page 14 of the Record) on the grounds that the proc¬ 
ess should have been directed to and served upon the 
partners individually, and not directed to and served 
upon a person who was not a member of the partner¬ 
ship but only an employee. The District Court granted 
this motion (Page 18 of the Record), whereupon ap¬ 
pellant moved for reconsideration (Page 19 of the Rec¬ 
ord), which motion was denied (Page 23 of the Rec¬ 
ord). 

The sole question involved in this appeal is whether 
jurisdiction over a partnership composed of non-resi¬ 
dent partners can be acquired in an action in personam 
by service of process on a resident manager of an office 
maintained by the partnership in the District of Co¬ 
lumbia under rule 4(d)(3) of the Rules of Civil Pro¬ 
cedure. 
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SUMMARY OF ARGUMENT. 

The argument of appellees is summarized as follows: 

1. That Rule 4(d) (3) of the Rules of Civil Proce¬ 
dure does not change the law in the District of Co¬ 
lumbia requiring personal service of process on 
the members of a partnership unless a partnership 
can be sued in a common name. 

2. That the common law rule that a partnership could 
not be sued as such, but that the partners had to 
be joined individually in a suit and personally 
served with process is the law in the District of 
Columbia as stated in Matson v. Mackubin (61 
App. D. C., page 102). 

3. That the necessity for personal service on the 
members of a partnership has not been affected 
by the Rules of Civil Procedure in that Rule 81(e) 
of the Rules of Civil Procedure provides that the 
law applicable in the District of Columbia (as 
stated in Matson v. Mackubin) governs proceed¬ 
ings in the District Court of the United States for 
the District of Columbia. 

4. That the court below properly quashed the service 
of process directed to and served upon the resi¬ 
dent manager of a non-resident partnership, and 
properly denied the motion for reconsideration. 
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ARGUMENT. 

The appellees contend that the new Rules of Civil 
Procedure do not change the law in the District of 
Columbia insofar as suits against a partnership are 
concerned with respect to the necessity for personal 
service on the partners. The rule in question, No. 
4(d)(3), provides that service shall be made as fol¬ 
lows : 

“Upon a domestic or foreign corporation or 
upon a partnership or other unincorporated as¬ 
sociation which is subject to suit under a common 
name, by delivering a copy of the summons and 
of the complaint to an officer, a managing or gen¬ 
eral agent, or to any other agent authorized by 
appointment or by law to receive service of proc¬ 
ess and, if the agent is one authorized by statute 
to receive service and the statute so requires, by 
also mailing a copy to the defendant.” 

The meaning of the language of the rule is clear and 
unambiguous in 'that it describes the manner of ser¬ 
vice of process “upon a partnership or other unincor¬ 
porated association which is subject to suit in a com¬ 
mon name”. The question of the applicability of the 
rule to this case then devolves upon the query as to 
whether a partnership is subject to suit in a common 
name in the District of Columbia. 

It is settled in general law that in the absence of 
statute partners cannot be sued in the firm name, but 
that a suit against members of a partnership like a 
suit against several individuals requires service upon 
the individual defendants. 


“At common law there was no means of suing 
or of obtaining judgment against a partnership 
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as such, and it was necessary that the members of 
the partnership should be individually served with 
process.” (20 Ruling Case Law, Page 936.) 

In the District of Columbia, this Court held in the 
case of Matson v. Mackubin (61 App. D. C., Page 102) 
that the common law rule as to suits against a part¬ 
nership prevails in the absence of statute, and that 
the Code of Laws for the District of Columbia contains 
no provision changing the common law rule. In that 
case, the question involved was quite similar to the 
one at hand in that the action was in 'personam against 
a partnership composed of non-resident partners, and 
the plaintiff sought to obtain jurisdiction over the 
partnership by service of process on the manager of 
an office maintained in the District of Columbia by the 
partnership. This Court affirmed the decision of the 
lower court quashing the service of process and return 
on the resident manager of the partnership, stating 
in its opinion as follows: 

“There is no local statute in force in the Dis¬ 
trict of Columbia authorizing such a service as 
was here attempted. Section 1537, D. C. Code 
(D. C. Code 1929, Title 24, Section 373) provides 
that, in actions against foreign corporations doing 
business in the District, all process may be served 
on the agent of such corporation or person con¬ 
ducting its business, and such service shall be ef¬ 
fectual to bring the corporation before the court. 
That section, however, does not apply to partner¬ 
ships, nor is such a provision to be found else¬ 
where in the Code.” 

This Court cited in its opinion the case of In re: Gross- 
mayer, 177 U. S., Page 50, in which the United States 
Supreme Court said: 
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“But the Circuit Court rightly held that it had 
no jurisdiction to enter judgment against defen¬ 
dants, because there had been no lawful service 
of the summons upon them. It appears by the 
record, and is not now denied by the petitioner, 
that the defendants were a partnership. In the 
absence of local statute, no valid judgment can be 
rendered against the members of a partnership 
without service upon them.” 

In view of this Court’s decision in Matson v. Mac- 
kubin and in the absence of anv statutorv change since 
with respect to suits against partnerships, the appel¬ 
lant should have complied with the definition of proc¬ 
ess necessary for compelling the appellees’ appearance 
in this suit under Title 24, Chapter 15, Section 371 of 
the D. C. Code. It is respectfully submitted that ap¬ 
pellant made no effort to comply with such require¬ 
ments, and, in the case of The New York Continental 
Jewell Filtration Company v. Karr (31 App. D. C., 
Page 465) this Court said: 

“Statutes providing a method of service of 
process for the purpose of bringing individuals 
or corporations into Court must be strictly fol¬ 
lowed, and the Court is powerless to declare a ser¬ 
vice of process valid w’here there has not been a 
strict compliance with requirements of the stat¬ 
ute.” 

The appellant contends that the Rules of Civil Pro¬ 
cedure have changed the law in the District of Colum¬ 
bia with respect to suits against partnerships and the 
process necessary to bring the partners within the 
jurisdiction of the court. It is respectfully urged that 
while a court may promulgate rules making procedural 
changes, it cannot deprive a defendant of a substan¬ 
tive right by the adoption of a new rule. This Court 
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said in the case of Doherty v. Kalmbach (66 App. D. C., 
Page 322): 

“It is elementary that in a civil suit in personam 
jurisdiction over the defendant implies among 
other things either voluntary appearance or legal 
service of process; but there is a distinction be¬ 
tween the necessity for valid service of process— 
which is jurisdictional—and the manner of service 
of process—which is procedural. Citing Sewchulis 
vs. Lehigh Valley Company (C. C. A. 2) page 522, 
17 L. Ed., page 180; Amy vs. Watertown, 130 U. S., 
page 301; Shepard vs. Adams, 168 U. S., page 618; 
J. E. Petty & Company vs. Dock Company (C. C. 
A.) 283 Fed., page 341. In these cases it is held 
that the mode or manner of serving process comes 
under the category of practice and procedure 
which is not jurisdictional.” 

Therefore, the Rules of Civil Procedure do not dis¬ 
pense with the necessity for valid service of process 
on these appellees. It is respectfully submitted that 
such a jurisdictional change could only be made by 
statute, provided such statute did not contravene the 
Constitution. When the United States Supreme Court 
adopted these rules, it was not their intention to legis¬ 
late changes in the substantive rights of litigants. The 
true intention of the Court was evidenced in Rule 81(e) 
which provides: 

“Law Applicable. Whenever in these rules the 
law of the state in which the district court is held 
is made applicable, the law applied in the District 
of Columbia governs proceedings in the District 
Court of the United States for the District of Co¬ 
lumbia. When the word ‘state’ is used, it in¬ 
cludes, if appropriate, the District of Columbia. 
When the term ‘statute of the United States’ is 
used, it includes, so far as concerns proceedings 
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in the District Court of the United States for the 
District of Columbia, any Act of Congress locally 
applicable to and in force in the District of Co¬ 
lumbia. When the law of a state is referred to, 
the word ‘law’ includes the statutes of that state 
and the state judicial decisions construing them.” 

Under this rule, the law as construed by this Court in 
Matson v. Mackubin with respect to suits against part¬ 
nerships and the necessity for personal service on the 
partners is the law of the District of Columbia. The 
appellant, by failing to name the partners individually 
in his suit and by failing to serve them personally with 
process, did not submit them to the jurisdiction of the 
court below. 

APPELLANT’S CONTENTION AND AUTHOR¬ 
ITIES. 

The appellant’s sole contention is that the service 
made upon L. B. Brubaker, the resident manager of 
the partnership office in the District of Columbia comes 
within the purview of Rule 4(d)(3), and that there¬ 
for the service was valid. No authority is cited to sup¬ 
port this contention, but entire dependence of his ap¬ 
peal for reversal of the decision of the lower court 
is based upon his interpretation of the language of 
the rule. 

He overcomes the law as established in the case of 
Matson v. Mackubin by stating that his cited rule has 
changed the law. Appellees submit that these points 
have been covered in the “Argument” herein. 




9 


CONCLUSION. 

It is submitted that the service of process directed 
to “J. S. Bache and Company (a partnership), L. B. 
Brubaker, Resident Manager” and the return of serv¬ 
ice made thereon by the United States Marshal was 
not appropriate to subject the appellees to the juris¬ 
diction of the court below, and the process and return 
of service thereon was properly quashed, and the mo¬ 
tion for reconsideration properly denied. 

Respectfully submitted, 

Frank J. O’Connor, 
Attorney Appearing Spec¬ 
ially for Appellees. 



